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The methods used to construct indicators suppas@detisure the quality of Legal systems
and Institutions often meet with criticidmA large number of authors already have
formulated critical analyses of certain indicatoreasuring the quality of Institutions or Law
(See for example, among others: Grégoir et Ma@@03]; Hatem [2004]; Kaufmann, Kraay
et Zoido [1999]; Kaufmann, Kraay, and MastruzziQ3{). The indicator “Ease of doing
business” published iBoing Businesseports (IFC (World Bank) 2004 and 2005already
has been subject for heavy criticism made by aaeriumber of legal experts (Association
Henri Capitant [2006]; Canivet, Frison-Roche, KI¢#D05], Kessedjian [2005]; Rouvillois
[2005]) and economists (notably Ménard and du Md2006]).

The present study is to complete those works. Wk pmint out that theDoing Business
methodology combines several weaknesses. The tvyor hiraits — the recourse to purely
hypothetical cases and the technique of encodwgrabinary variables — however, appear
too difficult to remove without profoundly callingto question all measurings undertaken in
Doing Businesseports. We argue that these methodological pnebleuggest, as a minimum,
than one greatly differentiates when considering #tatements and recommendations

expressed iDoing Businesseports

This study is based on a very detailed analyste@imethodology oboing Businesseports,
and in particular on a thorough analysis of thestjoanaires used in drawing up the 2006
report. In the framework of the working group “Tedtthe reliability of summary indicators
tracking the attractiveness of the law (SFI - WdBlahk Group)” organised by the research
program on “the Economic Attractiveness of the Latliese questionnaires were subject to
discussion sessions with numerous legal practitgyrfeom both, the private and the public
sector. These works also benefited from the exgeedf the services of the Ministry of Justice

and the DGTPE General Management of the Treasury and Economigciégl of the

! The author would like to thank: Olivia Franco,dkg assistant at Université Paris 10 Nanterrenéarhelp
and documentary research, C. Ménard for his vitapsrt in conceptualising this analysis and, fairtiprecious
comments: L. Brunin, J. Ould-Aoudia, A. Piguemad &h Spamman.

2 References to these reports refer here to thejlignversion.

% The analytical method in this paper owes a Idflémard and du Marais (2006).
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Economics, Finance and Industry Ministry (see ipeaqlix the list of participants in these

working meetings).

The object of this paper is to present the conchssf those works. It starts by recalling the

theoretical and historical genesis @bing Businesgeports (Section ), before presenting their
method (Section Il). Section Il includes a doutpleestioning of the results Bfoing Businessvork in
general. First, the latter stand in opposition wm tobjectively observed realities — the growing
harmonisation of substantive law and observatioadarfrom certain national statistics. Second, this
section critically analyses the weak explanatorwegroof the summary index on the “ease of doing
business” as will be shown by the assessments imadér. Blanchet (2006), that are presented in
detail in the second part of this publication. 8sctV then carries out a thorough analysis of the
measurement methaaplemented byoing Businessstep by step, according to the process generally
observed in this type of measurement campaigrhignrespect, very detailed comments made by the
working group on the drafting and the constructminDoing Businessquestionnaires could be
constructively used to improve them. Section V enmes a critical analysis of thebject of this
measurementSection VI concludes with proposals for new resleanethods that could lead to

improvements in comparative measuring of the econeffects of Law.

1 Introduction: historic and theoretical genesis of Doing
Business reports

1.1 Historic genesis

The question of the impact of the Law, in particuBusiness Law, on growth and on
economy in general, has provoked heated debatedefmades among academics but also

among political decision-makers and more speclfjaaithin development agencies.

Concerning development agencies, their disillusionthe effects of structural adjustment
policies, has fuelled their growing interest in tipgestion during the 1980s. After the debt
crisis of the 1980s, development agencies wereeasited in the implementation of structural

macro-economic reforms. Nevertheless, very soomatoem of Institutions, and in particular
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their legal framework, was regarded as a necessanplement, a condition for success, in
order to facilitate the implementation of structuadjustment policies. This was particularly
the case when direct foreign private investmenteeded the amount of public aid. The
guestion was then to know how developing counttasdd attract foreign investment without
having institutions capable of providing investovéh guarantees. The focus then turned,
from the beginning of the 1990s, to institutionaforms and, in particular, of the legal

environment, through a “legal reform process”.

1.2 Theoretical genesis

Of course, this “development law” approached wadimpinarily introduced by works carried
out by theoreticians, a point often neglected byetigment agencies’ staff (and sometimes

also researchers).

It is impossible to discuss the impact of Law oa #tonomy without mentioning the vital
contribution made by Ronald Coase (1991 Nobel Rnizzonomics). In his still praised 1960
article (Coase, 1960), he indicates that in themabs of transaction costs, institutions, such as
legal systems, were of little importance: optimuoiusons could be achieved by agents
whatever the institutions. However, in a system nghbere are positive transaction costs,
institutions have a decisive role to play, in ttrety model the form and cost of exchanges. In
this context, the impact of legal systems couldomger be ignored. Adopting this measure as
a starting point, although more interested in palltthan legal systems, Douglass North
(1993 Nobel Prize in economics) developed an arsalpased on the decisive role of

institutions over time to explain development analwgh (North, 1990).

It is all the more interesting to recall this iméetual genesis as the theoretical referees for DB
reports — the LLSV team — claim being the successors of R. Coasg@adesser extent, of
D. North. However. DB reports follow a widely mosemplistic approach to law, largely
opposed to the findings of the Neo-Institutionab&emy School (NIE) founded by R. Coase
and D. North (see Ménard and Shirley, in particateapter Il1).

* For R. La Porta, F. Lopez-de-Silanes, A. Shledfed R. W. Vishny.
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It is nevertheless a practitioner and intellecgtatlent of Coase — Hernando de Soto (1989) —
who has made the most significant contributionstiier change of attitudes of development
agencies. Having examined the time and cost negessaset up a business in a poor
neighbourhood of Lima (Peru), he measured the tetiethe absence of an adequate legal
framework on transactions. According to de Sote, fiarties then are compelled to revert to
the informal sector. In fact, he demonstrated tfippoor sectors of society are stuck within
the informal sector as formal law is too complickdéed cumbersome; (ii) informality leads to
a loss of social well-being, preventing the "deagit@l” of poor people from producing
investment returns and from acting as a guarardeebtain credit. Better protection of
property rights and a simplified legal system woalthble this "dead capital" to lead to a

lever effect and thus strengthen growth and devedoy.

The works of H. de Soto, only recently accessilbleFrance, have had a considerable
international impact on aid and development pdicidowever, exciting and seductive as it
may appear, it completely ignores questions of tijpe and implementationf the legal

framework to ensure protection of property rigl8gdrd, 2005; du Marais, 2006).

It should however be emphasised thatDiding Businessreports were inspired by the
analytical model of Hernando de Soto and benefitnfthe technical advice of same, their
authors also notably go beyond his method. As wksse in the following section, these
reports favour the standardised collection of datthe largest number of countries and the
use of the base which results from this. On thetraopy de Soto carried out full-scale
experiments — creating a real business in PerexXample — in order to calculate the time and

the number of procedures neces3ary

These ideas have merged with others in the analyiamework developed by La Porta,
Lopez de Silanes, Shleifer and Vishny (“LLSV”) hAetend of the 1990s. In several articles,
they established a link between the legal framewardre specifically the level of protection

accorded to investors depending on their affilmtisith a specific legal regime and the

® See Doing Business 2005, p. 14.
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development of financial markets (see La Portd.etl897; 1998; 1999). At this time, these
authors envisaged this relationship being extrapdlao growth and development: see La
Porta et al. (1998, p. 1152), although they lateanted their proposals: Glaeser et al. (2004).
Some institutions, among them the World Bank, haken up these ideas and transformed
what was originally a mere attempt to establislor@etation of normative indicators. Our aim
is to criticise the method used as the basis fsd¢hdeas.
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2 From correlations to causality: the Doing Business
methodology and the development of the “"ease of doing
business" index.

Initially, the original articles of LLSV were aimedt determining whether there was a
correlation between the legal framework of a giwauntry and the development of its
financial system. It was assumed that: (a) thers svgerformance test that could define a
“good” financial market — based on the American gipd (b) long-term financial markets
command growth. This model was progressively ex@dntd a more general theory on the
development of markets, to become what has bededcdllew Comparative Economics”
(Djankov et al, 2003), which inspired the normataygproach oDoing BusinessWe will
examine how this passage from a wide, essentialijpative framework to a series of
normative proposals relating to the legal framewidk place, insisting particularly on this

second dimension.

Initial LLSV research progressively led to the depenent of instruments destined to
establish a hierarchy of relative efficiency offéeient systems, in particular different legal
systems or "legal origins" (Glaeser & Shleifer, 2D0This transformation was highlighted in

a series of World BankDoing Businesgeports. Its successive reports seek to design a
sophisticated instrument allowing to measure thmpiete performance of different legal
systems of different States. These reports’ ambitiearly consists in obtaining — starting
from LLSV research — normative proposals in ordedéfine a performance test to compare
and evaluate legal systems throughout the world, d&maw up recommendations on the

policies to follow.

2.1 “Doing Business”: the analytical framework

The research program and policy objectives illdsttahrough Doing Business'teportsare

presented in the 20@oing Businesseport. Although the terminology of subsequent regpo

Attractivité Economique du Droit
Bureau 101 B & C - Batiment F UFR SJAP - Université Paris 10 Nanterre
201 Avenue de la République 92001 Nanterre Cedex
Courriel: aed(at)u-paris10.fr



Research program 8
“Economic Attractiveness of the Law”

(2005 and 2006) are more nuanced and refined, tregsmts all derive from the initial

framework and should thus be read in the lighhef2004 repoft

The program defined by the World Bank through thesmorts is unambiguous: it aims at

drawing up recommendations helping to attain a ldgweent level identical to that of

developed nations, and to encourage growth. Toewmehihis goal, it is useful establish a

standardisation of Law after having defined thet begal practice: “One size can fit all”

(Doing Businesk004, p. XVII). The analytical framework can be kea down into three

main argumentdjoing Busines2004, “Overview” and chapter 7).

1.

In continuity with the theory of property rights asformulated by de Soto, the
reduction of informality should pass through thdirdgon and implementation of
property rights. In fact, individuals who work ihet informal sector cannot increase
their assets; furthermore, informality increaseangaction costs as it generates a
significant amount of uncertainty between patrties.

A fortiori, the importance of informality where rights of owst@p are not assured is
an obstacle to two micro-economic components whrehessential for growth: a) the
creation and development of companies at a loval’leand b) the capacity to attract
foreign investment, an aspect of little importatcede Soto, but which results quite
naturally from the LLSV approach. When local fineshenarkets are underdeveloped,
the capacity to attract foreign investment becomssategic factor.

Most of the time, informality results from an exsegly complicated legal framework
and/or which has too many barriers to the startihg business. Consequently, legal
systems must be restructured in order to attragigo investment, in particular in
underdeveloped countries in which financial markate non-existent or largely
under-sized. The new legal system must have twa roharacteristics. Firstly, it
should seek to facilitate business: it is aimethatcreation of businesses, in particular
SO as to attract foreign investors. Secondly, austh be extremely simple and involve

the lowest possible transaction costs. These twaoackeristics enable the formulation

® This analysis is based on the English versionepérts for 2004, 2005 and 2006.
" This is the official aim oDoing Businesseports, whence the presentation of numerous ates:dSee the
stories of Teuku, Ina, Ali, Timnit, etdoing Business 2004, XI.
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of an essential proposal: legal systems must bessasd and categorised according to
their capacity to minimise the time taken to createcompany, maximise the
implementation of property rights and minimise twsts necessary for these results.
The search for the best legal system following ¢hesteria is thus empirical,
explaining the importance of the methodology adote measure and compare the
performance of different legal systems.

2.2 The “Doing Business” methodology and the construction of a
universal and summarised index of “ease of doing business”.

“ Doing Businessreports base the assessment of the "quality" ¢égal system on the
guantification of the quality of several procedurése procedures were assessed in the initial
report (20043, 10 in 2008. These procedures were selected according to #ssiimed
impact on the business climate (i.e. enforcing m@mt$ is vital for the development of
transactions) or on macro-economic aggregatesr{fagmation available on potential debtors
is capital for creditors, as such information makgsossible to increase credit, investments
and eventually GD¥).

Each procedure is described by an indicator graupimgether several sub-indicators,
constructed following a "time and motion” type apach to make a comparison with the
method Taylor used to raise productivity in the ofanturing industries’. To establish these
indicators, theDoing Businesseam refers to a hypothetical case study for e@ech. This
case study is treated “as if” each indicator wapturing the normal representation of the
relationship between entrepreneurs and the legésyof a country to carry out standardised
operations necessary for the daily operations od\awrage company: recovering an unpaid
cheque, building a warehouse, etc.

8 “Starting a Business” “Hiring and firing workers™Getting credit”;”"Enforcing Contracts”; “ Closing:
Business”

° In 2005, the following procedures were added: ‘iReging property”; “Protecting investors”; then 2006:
“Dealing with licenses”; “Paying taxes”; “Tradingmss borders”.

19 This last point is now the object of consensus rmgneconomists: see for example the work of J. itigl
(1988, 1991).

" The French version of the 2005 report uses théigingerm “time and motion”.
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Detailed questionnaires, often exceeding more teanpages are then sent to legal experts
(most commonly lawyers, more rarely judges or agdram the authority responsible for
regulations in the sector) and local business pstsbhe people consulted must calculate the
number of steps, time and the cost estimated foin peocedure relating to each case. They
also respond to questions on the occurrence ofifgpa@tstruments in the national legal
framework. They also respond to certain questiam&e at formulating an opinion or a value

judgement.

Data are thus collected on a case-by-case baseatdr of the ten case studies chosen. Legal
procedures are represented by histograms. These alat then grouped into partial
indicators? or sub-indicators in order to calculate a rangeenfindicators. The specifications

for indicators used are included in table no. & @ependix).

The last stage involves drawing up the general ingnkf each country according to the
capacity of the national legal system to “ease gldinsiness®. Countries are first of all
classified for each of the 10 indicators - représgneach of the ten procedures — via the
arithmetic average of its categorisations for paitidicators. Theroing Businesgeports
establish the average, again arithmetic, for thendlizators to get a general table classifying
countries.Doing Business2006 is the first report to draw up a general magkfor 155

countries from Fiji to the United States.

The data base established fwing Businesfias some very attractive characteristics. Firstly,
it includes a significant amount of data, oftenledied directly for the requirements of the

survey, concerning 10 different procedures in 1BGntries, and with the help of several

partial indicators, accounting for several thousamservations. Secondly, the indicators
chosen are easy to use and disseminate. Findibyarg data and indicators are summarised
in a general global ranking which can easily be enaublic in large circulation newspapers.

The composite index measuring the “ease of doirginess” published by the International

Financial Society, a member of the World Bank Groigpnot the only index available to

1237 sub-indicators in total in tH2oing Business2006.
13 Building then an “ Ease of doing business” conifedadex.
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assess the “quality” of the legal framework or itagions. However to our knowledge, it is
the first time that an international public orgaian has published such a rating.
Furthermore, and although this is not official pgli this table is also used by project
managers in the World Bank to determine the coomiity imposed on borrowing countries
(Bakvis, 2006) . The impact @foing Businesss therefore far from being negligible, not only
from an academic point of view but above all folipgemakers and development agencies

throughout the world.

In summary, we can state thabing Businesseports establish positive indicators to draw
normative conclusions on what is/should be a “gotetjal framework”, that is to say a
system minimising transaction time and costs, eragpag foreign investment and growth.
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3 Theresults: questions and poor explanatory aspects of
Doing Business indicators

3.1 A few enigmas
3.1.1 The difficulty of understanding regional groupings

3.1.1.1Disparate results for European countries

The official presentation of “ease of doing bussiem the 2006 report bared a certain
number of very surprising results. Firstly, one Inidpe surprised by the wide range of
rankings obtained by EU countries, whether beforeafter accession (see table 3 in

appendixj*.

In fact, there is a significant disparity of resuimong EU member states followed in the
Doing Business database: The scores for the 18hfrgeneral indicator varies froni"8
(Denmark) to 88 (Greece). This disparity is even greater for partnkings by item: from
2" (Lithuania) to 14% (France) for the sub-indicator "registering prageor from 15"
(Great Britain) to 150 (Spain) for the sub-indicator “hiring”. One canddet from this
disparity that there is still much to do in ternidharmonising law if an element was not very
disconcerting. This disparity was particularly sisimg for sub-indicators where European
harmonisation has been in place for some time ramal, exhaustively so, for example with
external trade (fromSifor Denmark to 96 for Italy). It is therefore also necessary to ¢hec
whether the source of this disparity is not theultesf a factor other than Law, but rather due
to the method of constructing the ranking. We aijue that this is the effect, on the one
hand, of the difficulty of understanding the Lawrefjional entities and, on the other hand,
errors in designing the questionnaire, that havergrise to errors in responses (see below for

the sub-indicator "trading across borders”).

%It can be observed that this disparity does rgmificantly increase between the ranking of 15 Eembers
states in the database and that containing theaoe®assion states. These are spread between 18thafhia)
and 63rd position (Slovenia).
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3.1.1.2The apparent absence of the effect of internatiagedements on the
ranking

Although to a lesser extent, the same questionbeamasked when looking at all country
rankings for sub-indicators where international iawposes minimum standards, for example
in Labour Law. In this respect, the recommendatiohdoing Businessmight also be
surprising: reports implicitly recommend removingdour Law protection established by the
minimum standards of the ILO (notably concerninapdée workers and working hour limits).
However, these standards are applied even by cesirtonsidered the best performers by
Doing Business showing that they are not necessarily a handi¢apthermore, these
standards are considered a useful tool to ensunéabte international competition and

generate positive external effects.

Aware of the limits of their reasoning and appdsersensitive to criticisms of certain
shareholders in the Bank, the authors of the repmdified their viewpoint in the 2006
edition. They inserted a reference to the ILO, hentioning only in a footnote — elliptic and
without references — the positive effects of in&ional ILO standards on productivitipging
Busines006, p. 26).

3.1.2 The great difference between the figures evaluated ex-ante and the
results observed

One also observes significant differences betwlenphysical magnitudes calculated in the

Doing Businesslatabase and the reality recorded in officiaistias.

Official statistics relating to Law are, it is trulEew in number; those concerning the legal
framework are even less common. A positive effédaing Businesseports therefore is the
encouragement to improve legal and judicial siaisHowever, for the few figures available,

some discrepancies — high variations from one tgeanother — are confusing.
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For instance, concerning the United Kingdom and itleen “Enforcing contracts”, the
indicator for the duration of the procedure almoigied betweenDoing Busines2004 and
2005. It went up from 101 to 288 days without oeally knowing why.

Above all, none of these figures correspond toitseads recorded by official statistics in the
British “Department of Constitutional Affairs” (Havon, 2005). In fact, the efficiency of
British jurisdiction has improved consistently ccemgd to previous years, following the
report by Lord Woolf “Access to Justice” (1996). wver, the performance of British courts
is still largely below the expectations of tb®ing Businesteam. The average duration of
court proceedings for example fell by 41% betwe@d3and 2004, falling from 1,148 days to
679 days before the Queen’s Bench Division and #d@to 371 days before County Courts.

This comparison also introduces one of the mostrésting questions resulting froboing
Businessreports: that of the relative absence of offidamparable legal statistics, at least
between the major countries in the OECD. Idedllgjng Businesseports should at least

compare their own indicators to these statistickqrestion the reasons for divergence.

3.2 The “ease of doing business” index: a limited contribution to
explaining economic performance

The result oDoing Businessvorks is quite deceptive, in reality.

The explanatory power of databases is not zero,tlsgems weak and its results are not
always consistent with the analytical framework taored in the approach of the report

authors. Here, our argument relies on some expigraésts (Blanchet, 2005), that are based
mainly on data from the 2005 report, for consisyewth tests carried out by S. Djankov et

al. (2005). However, this analysis as a whole isfiomed by the results in the 2006 report

(Blanchet, 2006).

If one accepts that the basic assumptionBahg Businessas well as calculations carried

out, are accurate, then it is legitimate to ex@eoharked correlation between an "effective
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legal framework" in the sense Bloing Businesgeports and variables for macro-economic
reports, such as GDP growth, which is the mainatiwe of theDoing Businesseports, or
the growth in foreign direct investment (FDI). Eviérthe maximisation of inward flow of
FDI is not explicitly the main objective @oing Businesseports, it is one of its underlying

objectives.

The Doing Businesseport for 2005 identifies the “good students” efarm, according to
their “ease of doing business”, deducted from trerage of seven indicators (10 in the 2006
report). However, evaluation of correlations widsults variables give mixed results (see

table 2 in appendix)

The study first tested the effects of the “easelamhg business” index on GDP, FDI rates,
public and private investment (GFCF) and the hudarelopment indicator (HDI or IDH) of
the UNDP, with the sole control variable being lignel of GDP per person.

The results from this first test were:

- that figures in théoing Businesslatabase allow, at the best, no comment on the link
between the "quality" of the legal system - aswaked by thédoing Businesseam —
and the attraction of FDI: the co-efficient of t@bal index is not significant and the
equation has almost no explanatory power (R2: 0f663005);

- that there is effectively an impact of "qualitylav" (as interpreted by the authors of
the report) on GDP growth for the period analysedeffect identical to that found by
Djankov et al. (2005) but with poor explanatory [@osv

For greater clarity, the same study tried to deteemvhether results could be improved by
testing separately the effects of different compds@f the index, namely indicators relating
to the seven areas of Law, which were assessdtei2A05 report. Such a test is consistent
with the spirit of the 2005 report, which mainlysisted on separate classifications according

to these seven sub-areas rather than classificaticording to the global index.
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This attempt provides no new elements. The exptapgtower of the different equations (in

particular for the two most important key variabl€®P and FDI) has improved but remains
weakl®. Co-efficients rarely mean much: put another waye does not know whether the
"quality” of Law in the sub-area in question hagy affect on GDP or FDI. Certain co-

efficients (although one should be cautious of meax hasty conclusions as they lack
meaning) even go in the opposite direction to @@ty put forward bypoing Business

In fact, the only relatively strong correlation g from this work is a correlation with the
human development index. TB®ing Businessdex on the other hand revealed no effect of

the law on FDI and barely an impact on GDP growth.

Surely robust, these tests nevertheless remaisitoplistic. In particular the FDI variable is
in itself quite ambiguous. Its variations are diffit to explain and depend on variables of
physical and human capital rather than institutimaaiables. Also, FDI correlates better with
institutions when you use gravitational models (@=y-Queré, 2005). However, the same
tests carried out with supplementary control vdeabdo not give any more satisfactory

results, notably when it comes to comparajng Businesindicators with FDY®.

In other words, the sophisticated calculationshefoing Businesseam give the composite
“ease of doing business” indicator, following th@aro-economic aggregate which seeks to

explain variations, either a weaker semantic pawero meaning.

It is worth determining the causes of these resultsch appear quite deceptive, especially
bearing in mind the methods implemerifedThe rest of this study will seek to identify
whether they are the direct consequence of theadetbgy used byoing Businessn the

construction of indicators and the more generaicghof its objectives. If these results are

*The R? determination coefficient which measuresdhality of the adjustments of estimates in theessjon
equation is still well below 0.05 for 2005 for FD0,1229 for GDP.

18 This is not unexpected: the adding of control afaleés in a regression most commonly has the effect
reducing the apparent explanatory power of “vdesiof interest” (which translated the phenomenmowlich
one seeks to identify the effect on a target aggeggrather than the reverse.

" For the 2006 DB report, in direct costs and adogrtb the list of contributions attached as apjeesito the
report: 18 full-time specialists, 5 part-time sdists, 5 people assigned to typing and graphiégdeshe
assistance of several large international firm$sasPrice Waterhouse CoopertheBolloré Group, etc.
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brought about by structural weaknesses in the mdetheed byDoing Business the
improvements that one may expect from punctualections to data on a country or an

indicator are limited.

However, despite all the precautions apparentlgrniakhis paper shall point out imperfections
the Doing Businessnethodology suffers from in all its stades — frone tconstruction of
guestionnaires to the actual object of the studyhé following, we will proceed sequentially,
analysing each stage for the ten indicators, leattirthe definitive publication of a summary
ranking. This study assembles both, critiques lgalleexperts, those formulated from a
statistical point of view and, to a lesser extdrim the point of view of the economic
analysis, which underlies the construction of deriiadicators®. These limits can, in practice,

be resumed on the basis of two questitwsv to measure anghat to measure?

18 |In particular the indicator “getting credit” waset subject of a specific economic debate in a §ipaeport of
the research programme on "the economic attractidhe law, “information systems on solvency: thetmal
and comparative analysis”
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4 How to measure? Technical remarks on DB methods

It is possible to identify several levels of limits the methodology pursued by tbeing

Businesseam that are inherent to this type of waotks

e at the stage of using questionnaires and drawintpeiguestions (paragraph 4.1);

* at the stage of choosing the method of the casly stnd their construction to enable
a comparison of national results (paragraph 4.2);

» finally, at the administration stage of the quasti@re and the stage of processing
responses (paragraph 4.3);

» All these difficulties with interpretation lead s®rious doubts as to the possibility of
getting a rigorous encoding of responses, and coesgly, a satisfactory

specification of the variables that comprise the-swlicators (4.4).

4.1 Questionnaires: arisky method

Generally, the questionnaire method still seembdar risks. This is particularly the case
when they are used to evaluate Law. The authof3oaig Businesseports were obviously
aware of this as they have outlined in detail @fiits of this approadi in the first report
2004. Unlike official statistics, which only need tecord a quantitative observation, a
guestionnaire concerns thperceptionof the respondent. Therefore, one may not deny a
certain degree of subjectivity. This being saidthia absence of statistics, the questionnaire
method is often the only method to use to undedstaphenomenon. Also, the conception of
a questionnaire — its vocabulary and language wedlsas its construction sequence and the
relevance of questions — are also determinant elsmi@ ensuring the validity of data

collected

9 Each type of criticism is present for each subieatbr, in the order in which they are includectlie 2006
report.
% see the paragraph “Other Indicators in a Crowdeld’; Doing Busines2004, p. 7s.
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However, on the one hand, questionnaires fronDibi@g Businesseam do not escape from
these difficulties, and it is not easy to satisfg precautions taken by the DB team in order to
remedy them. Above all, on the other hand, the t#alkgour, even sometimes objectivity, in
the formulation and construction of questionnaisegather a result of poor specification of

the variables constituting the sub-indicators.

4.1.1 Language and translation problems

As they are mainly addressed to Legal experts weldeing countries, mo$doing Business

guestionnaires were initially only available in Hsly and only the most recent reports have
been translated into French. Without passing judmgdsion the quality of the data collected
by this other legal indicator and institutions h®em a questionnaire, we can note that the

World Economic Forum (WER)issues its questionnaires in several languages.

However, this linguistic bias is reduced in relatto law. In fact, translation is not in itself a
guarantee of a correct understanding of legal tektgood translation must generally be

conducted by two experts: a translator and a hihgpecialist in both Legal systems.

4.1.2 The choice of vocabulary and drafting questions

4.1.2.1 General comments: errors resulting from the vocabuwdry in questionnaires leads to the
exclusion of two indicators out of ten

Beyond the bias inherent to legal translation tlaa¢ apparent inDoing Business

guestionnaires, it is important to understand caertkfficulties concerning the terms used,

given an ambiguous legal context, even for inforheg@l experts...

In the first place, an English speaker can stilsbeprised by archaic, little used or ambiguous

terms to designate certain legal concefftsAbove all, the choice of terms often lacks

2 \www.weforum.org

2 Thus, the term of “Foreclosure” is often usedhia same questionnaire in the general sense oflettivie
procedure” or “liquidation” but also to expresspesific procedure inspired lyommon Lavand which enables
a creditor who holds a guarantee to obtain thesfbsale of the property.
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precision, meaning that recipients of questionsaire good faith, can give significantly
different responses to questions, or with diffee=nef scope without a common yardstick.

Secondly, the handling of concomitant procedureglgstionnaires, and therefore by their
recipients, is not uniform and is therefore notafe/ very clear. Indeed, the deadlines set by
certain countries show that the use of responsadsléo the addition of concomitant
procedures while other respondents indicated witltmubt that deadlines should not be
added. This is particularly notable for the indirat'trading across borders”, as the

comparison between EU countries is facilitatedhsyttarmonisation of Law and procedures.

Finally, in third place, these semantic ambiguitiese even more impact when affecting the

definition of the measurement unit.

The working group could observe that these problems drafting questions concern all
ten questionnaires. For this reason alone, they nédo reject at least two of the ten
indicators given the erroneous interpretation of tle respondents, the definition of the
measurement unit "registering property" and "tradin g across borders").

4.1.2.2Comments for each indicator

4.1.2.2.1 The “Creating a business” indicator

The indicator referring to the starting of a busseseeks to measure the number of
procedures, the time taken, the cost and the ¢ta@@itassary to create a company.

Firstly, the definition itself of the measurememittufor evaluation is not clear. In fact, the
definition of "procedures” has evolved since 200Ben it involved_necessanr "required”

procedures. Following the initial definition, araurb0 days were required to create a
company in France. In the questionnaire for the628&port, procedures referred to the

“formalities that an entrepreneur_is officialgquired to carry out before and after setting up a
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company _with a view to its operationThe new definition is not accompanied by a

modification of results in Frante

However, it did not appear that the attention afpmndents, often the same for different
years, has been drawn to these changes, althoegRQb6 and 2007 questionnaires are
presented as updates of the 2005 questionnaire.

Secondly, the question concerning the role of thets in the company registration procedure
is ambiguous: “are Courts involved”. Does this reéfea constitutive jurisdictional decision
or a mere administrative procedure? This distimcisoof double importance.

In fact, there are three types of possible cordrothe starting of a business: aposteriori
control by the courts (this is the case in Canada)a priori control by professionals
(especially in Belgium and ltaly, but also in Spauhnere control is only carried out by
notaries public), and finally aa priori control carried out by a court (the legal decis®im

that case constitutive; this is the case with St@)a

However, on the one hand, appendices summarisege$ponses collected by tB®ing
Businesdeam for the previous year contain indices wheddlone to think that errors could
have arisen when processing data. Thus, 2005 ajgesntbr France indicate “RCS in
Tribunal de Commerce”. However, the RCS “Compangggster” is held by thelerk of the
court, regardless of the jurisdiction. On the othand, comments in the report are highly

critical towards the intervention of a jurisdictairdecisiof”.
In summary, there is a fear that some of the mosio#id instructions from Doing Business

reports (removing the intervention of jurisdictions) are founded on ambiguous

guestionnaires

4.1.2.2.2 The “Obtaining a licence” indicator

% Namely for Doing Business 2005 and 2006: 7 promesiand 8 days. Doing Business 2004 indicated 10
procedures and 53 days, because it included agabiolh to notarise acts. This error was rectifiscdbf12005,

but this change was indicated by the authors ofgpert as the effect of a reform. (Doing Busin2885, p. 17).

4 See Doing Business 2005, p. 21, 22 et Doing Bssi2606, p. 12.
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The questionnaire is lax concerning the purposthefstudy, and the expressions used can

lead to confusion, in particular in the Englishsien of the questionnaire.

The French version thus clearly distinguishes betweon the one hand, the procedure
necessary to obtain authorisation to carry out siness for the entrepreneur ("construction
company licence" and, on the other hand, the mglgiermit “procedures necessary to build”.
In fact, in France only the second is necessarg @&htrepreneur only needs to provide
evidence of having accomplished the proceduresssacg for creating his company (in
particular registration in the professional registefc.). These are deemed to have already

been carried out, according to the case studyradthto the questionnaire.

The English version does not have this clarityfdot it uses the terms of “Construction
licence” which should be distinguished from "PertoitBuild”. The questionnaire also uses
the expression “licences and permits necessary huitd”. In this latter case, there is room

for doubt as to what is being assessed, which cafteédt the quality of responses.

Secondly, the definition of the measurement urselft for the evaluation is open to
interpretation. The procedure is definedbying Businesss “all procedures required in law
or practice”. This latitude of interpretation caadl to a significant divergence of responses.
This is in particular the case for France in relatio the scope - and thus the cost - of the task

entrusted to the architect (see below).

4.1.2.2.3The “Hiring and firing” indicator

The problems of comprehension of this indicatorlead to difficulties due to the definition
of the object of the evaluation rather than sencgmmoblems. There is however a bias in the

conception of certain questions.

The control of firing according t®oing Businesss the result of the Anglo-Saxon list
concept, a legacy of Roman law, and which givamadtive list of the reasons for firing (in
effect the question is asketDoes the law establish a public policy of list ‘ofair grounds
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for dismissal?”. In France, this question is meaningless, andeeiwvould it have a negative
response. There is not such a list in France, lggin@ral concept of "real and serious cause”,
which controls firing. Furthermore there is no cwyrin which firing is carried out for no
reason, whether to protect the parties againstifgesgiscrimination (U.S. Law) or against

application of the contract against "good faitmi' Qivil Law countries)

4.1.2.2.4The “Registering property” indicator

This is without doubt one of the indicators in whisemantic ambiguities have had the
greatest influence.

The definition of the unit of measurement is agambiguous to the extent that the thing
calculated - the number of "procedures" - is opemmisapprehension. The procedure is
defined as the moment from which on “the contraad been signed and money paidie
attention of recipients was only drawn to this defiition following the questionnaire used
for the 2006 report

Thus, most respondents who know "Latin Law” — agaged to U.S. Law, simple
certification of the signature — have misunderstth@dpurpose of the whole questionnaire —
this only refers to the question r@gistering propertylt seems that French respondents,
indeed those from Latin Law countries, understdedpgrocedure as a whole, beginniram

the promise of salghe time taken is thus considerably extended.

Thus one may explain the largely aberrant resalthis indicator for countries with a Civil

Law background.

If the results oDoing Businessire more or less in line with the observationpraictitioners
in relation to the number of procedurdse timenecessary shows considerable discrepancies.
Thus the Union internationale du notariat latinNU) carried out a consistency test with the

figures ofDoing Businessn a sample of 23 of its member counffies

% See: Conseil supérieur du notari@halysis of responses from UINL member notariedipub the Doing
Business questionnaira005, Miméo.
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The results in terms afumbers of proceduras only consistent +/- 20% for 3 countries out
of 23 and the difference exceeds +/- 50% for 5 toes out of 23 questionedhe gap is
more than doubléor 11 countries out of 23 questioned, betweertithe calculated bipoing
Businessand that calculated by the UINL. There were a damumber of aberrant
discrepancies: for example in Belgium; 132 days Doing Businesssompared to 15 for
Belgian notaries public; in Romania, 17Dofng Business compared to 15 (Romanian
notaries public) and in the other way: in Mexicd, ([Doing Businegscompared to 200
(Mexican notaries public), Cameroon, 93 ddysifig Businegscompared to 150 (Cameroon
notaries public).

Concerned with the ambiguities in the questionnaihe respondents have undoubtedly
described their real practices and therefdleperations involving a notary public, from the
promise to sell to issuing a certificate, and nst the administrative and final phasetlo#
registration

For France likewise, the error is substantials Itanked 142 for this indicator in thédoing
Busines2006 report , with 9 procedures and 183 dayd) witost of 6.5% of the value of
the property. However, exhaustive statistics fromenEh authorities responsible for
registration (Direction Générale des Impots) inthcdor that phase the questionnaire, a

period of 10 days

If one considers the scope of these divergencabsolute values, even with a limited sample
of UINL members (23/71 member countries) and bganmmind the low amount of sub-
indicators (3), which comprise this indicator ang method of construction (average of
rankings resulting from the 3 sub-indicator)is simple error of comprehension may
seriously affect this indicator as a wholand the summary indicaf8r

Finally, although less important, a certain amoahtbias in translation have caused the

respondents to respond in error. Thus the Engksm tof "execution” does not mean

% This would be even more pronounced if the erroe identified in this sample was repeated in alNUI
countries, which would require a broader consisteest to be carried out.
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enforcement but signature; a "notary public" doesrefer to a notary public in the French
sense of the term. Some concepts cannot be tradsktall as they have no equivalent in
French Law, indeed any countries based on Civil [(faw example “Private Title Insurance

Companies”).
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4.1.2.2.5The “Getting credit” indicator

Several problems of vocabulary and translation appehen reading the questionnaire
relating to this indicator, without mentioning pleims affecting the structure of the

questionnaire itself and therefore the indicHtor

For the two relevant sub-indicators “strength ofale rights” and “depth of credit
information”, these problems are related mainlyh® fact that the concepts being dealt with
cannot be translated in many Continental Law caesitas they do not have an equivalent.
Thus Security Rightsand Floating Chargesin the questionnaire “legal rights of borrowers”
are unknown in several jurisdictions, in particutatfrrench Law. This is not a real handicap
as the recipient may, in completely good faith,egseveral rigorous responses to the same
questior’®

The two other questionnaires refer to the conceptBublic Credit Registriesand Private
Credit Bureaus which have a very restrictive definition. These no equivalent of these
institutions, leading to a positive assessmentnébrmation and a bias in the results of

guestionnaires.

4.1.2.2.6The “Protecting investors” indicator
The difficulties in responding to the questionnaoe this indicator result not from the

vocabulary of questions rather than from the desighe questionnaire (see below).

However, it can be noted that the vocabulary ofstjaes can also give rise to certain

difficulties of comprehension. Thus, in the section the questionnaire “Shareholder’s

%" See below as well as the specific study carriedfauEconomic Attraction of the Law: A. Dorbelndicator
on solvency informatiorjprovisional title].

% For example, question 2-2 b which refers to thepef application of floating or enterprise chasgeurities,
the French recipient may: not respond (becauséetings are unknown), respond negatively (these grsudo
not existstricto sensyor positively (referring to share pledges).
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redress®, several questions on the “standard of evideng®llieable do not have any
meaning in Civil Law. The result is that respongethis type of question do not appear to be

integrated into the sub-indicator calculation.

4.1.2.2.7The “Payment of taxes” indicator

Here we in absolute values encounter pure AnglmSagoncepts without a French

equivalent, such as for example the “cost of gemid”.

4.1.2.2.8 The “Trading across borders" indicator

This is another indicator where semantic ambigsiiiave had a significant influence. In the
first place, a problem of comprehension of the ganebject of the questionnaire, and
therefore the measurement unit of the indicatourcin the same way as for the "registering

property" indicator (see above).

First, the indicator is based on the number of Hatgres” necessary to import or export
goods. If it is said that an electronic signatweas valid as a "paper" signature, the status of
the document (which is one of the other measuremaeitt) in electronic format is not
specified. According to professionals in the sectardoubtedly some respondents using
highly computerised procedures have not accourdealf these electronic documents, thus

modifying the ranking of other countries.

Second, the number of documents taken into acahuimg cross border trading (import then
export) constitutes one of the three sub-indicaterth the number of signatures and the time
taken). However, uncounted documents are definédypgcally required. This expression
could be interpreted as includiadl possible documentsand not those strictly obligatory (in
which case the ternrmandatoryshould be used). It is clear that all respondelds not
understand that the exercise required from thenmigetion of “only” obligatory documents.

29 Which is probably used in the construction of tfareholder suits index” indicator, for which Fean
obtains 5/10.
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As a consequence, this error conditions their nesp@s to the number of documents but also

the time taken, as they have included stages wi&k not strictly obligatory.

This explains the large difference between redoltd-rance (export: 7 documents, 22 days;
import: 13 documents and 23 days), which is rankéll compared with its European
counterparts (see in appendix the distribution wfolgean countries in this indicator). This is
very surprising for an area, which has been subgebirmonisation of Laws and procedures

at a Community level.

However, according to the General Customs Managemegnthe real figure concerning
the number of documents legally required in Frances 4, a figure which also comprises
the maximum number of documents required in most cantries of the European Union.
For France, for example, this correction brought tke times of 22 and 23 days

respectively down to 6 to 7 days approx, for bothmport and export.

Such an error, which is undoubtedly repeated in otar countries, has a significant effect

on the validity of this indicator as a whole.

4.1.2.2.9The “Enforcing contracts” indicator.

The criticism here relates more to the case st8eég pelow).

4.1.2.2.10 The “Closing a business” indicator

The term Bankruptcy’ is commonly used in the same questionnaireirglab the "closing
a business" indicator, in the general sense oféctive procedures” but also to refers any of
the specific phases of liquidation or receivershipgking the questionnaire difficult to

understand, even for an EnglishLegal expert...

4.1.3 The construction of questionnaires

Attractivité Economique du Droit
Bureau 101 B & C - Batiment F UFR SJAP - Université Paris 10 Nanterre
201 Avenue de la République 92001 Nanterre Cedex
Courriel: aed(at)u-paris10.fr



Research program 29
“Economic Attractiveness of the Law”

4.1.3.1General comments

If the questionnaire is intelligible to its recipts, it should also be relevant and enable an
objective accounting of the reality it is supposediescribe. The formulation of the question

can have an impact on the response. However,ighkissrmultiplied by two factors.

Firstly, most questionnaires are based on a casky sthich is, on examination, an important
factor for bias (see infra paragraph 42). Only guestionnaire in 10 (concerning “getting

credit”) is not based on a case study.

Secondly, the formulation of questions, their aation, often seems to induce systematic
bias in responses and/or the use made by the tndida this respect, the person reading
guestionnaires may be surprised by their lengthtenoseveral pages and dozens, indeed

hundreds of questions for the indicator on taxrothe registering of property.

A priori, there is nothing surprising in this: the timerspen completing such a questionnaire
can be an excuse to collect a lot of information ddferent studies and thus feed several
databases. However, there is room for surprise dhgeeto two phenomena. On the one hand,
it is sometimes difficult for the observer to idénin the questionnaires the questions which
alone are directly useful for calculating the irdr, and therefore reconstitute the indicitor
a posteriori On the other hand, an often significant amounjudstions surprisingly are not
used for the construction of sub-indicators, eveough the responses can be of use in
completing the parameters included in the latted give them greater significanée This

criticism may be added to that discussed belowherobject measured.

Thirdly, the definition of the unit of measuremeaten when clear, also introduces a bias
between countries when the questionnaire is onkgrésted in “officially required”
procedures (which is not always clear, as we haea sbove). An identical procedure, vital
in doing business, will only be counted in courgrighere it is legally obligatory. As for

example, to create a company, it is universallyessary to open a bank account. This

% The same applies if you look on tiEoing Businessveb site at files per country and sub-indicator.
31 Indeed further reflects the diversity of legalteyss and their effect on transactions, in particinaelation to
countries with a tradition of codified law: seed&lin this paragraph on the indicator “registenmgperty”.
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measure is only, however, counted as a “procedaredbuntries where it is “mandatory”. In
reality, therefore, this procedure should be ndg&d in countries where it is obligatory.
Likewise, it may seem clearly preferable to haveuese to an architect to build building of
importance, as described in the indicator “dealvith licences”, even though this is not

necessarily a legal obligation in all countries.

4.1.3.2 Comments by indicator

4.1.3.2.1 The “Dealing with licences” indicator

As general remark, the whole first part of the goesaire lacks relevance with regard to
French Law. In fact the profession of Civil Enginéenot regulated and therefore no licence

IS necessary.

The 185 days (more than six months) also appegrising. In fact the case study concerns a
construction without specific limitations in ternad environment, protection of sites and
heritage and therefore without the interventioraothorities with specific responsibility for
enforcing these specific legislations — Chief Goweent Architect for France, etc. After
examination by the working group, the period shdugdunderstood as ranging from two and

two and a half months (60 to 75 days).

Secondly, the vocabulary of the case study andjtiestionnaire is ambiguous in relation to
the scope of the task of the architect, which calitdctly influence the response about the

cost of the procedure as a whole.

In fact, the cost referred to in the indicator cenms only fees associated with completing the
procedure¥. Also, in this case study, part of the work of #rehitect is deemed to have
already been carried out (the company has archrctiesigns, a preliminary study and a
plan of the plot). Also, the obligatory task of taechitect is limited to the realisation of a
layout plan which must be authorised by the architéhis obligatory task in no case involves

the supervision of work. However, question B.2, efthtoncerns construction cost, could lead

32 Doing Business 2006, p. 80.
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to confusion and lead respondents to answer hawfegence to the complete assignment
including supervision of work. This would explalmetcost indicated for France (around 10%
of the total construction) without a common measwet with these assumptions and the fact

that the issuance of the construction licencees bf charge.

This could involve an error in interpretation whieffects the results of the questionnaire

structurally for the cost calculated by the indicatealing with licences.

4.1.3.2.2The “Hiring and Firing” indicator

The complexity of Labour Law sources (Contract Lewgeneral, fundamental liberties,
jurisprudence rules, the role of collective agreetseis largely abated, despite several
references in some questions. The latter invite$pond to other questions based on the mere
base of domestic legislation. This difficulty is abstacle in countries where labour law is

above all governed by collective agreements (ssdBexmany).

The concept of “Labour” is very ambiguous, and egtieconnected from reality, in particular
for countries outside the OEGDIn fact, what is being assessed is the situatfanfull-time
employee, employed without interruption for 20 yedn developing countries as much as
developed countries, concepts of employment andkingrhours are transformed by the
development of part time labour, temp workers,dikength contracts, multiple activities, etc.
It is thus lesser the working hours that mattet,rather the leisure-time. The construction of
the questionnaire does not make it possible toitakeaccount the way in which Labour Law
adapts to the flexibility of production rhythms, it is precisely one of the objectives sought

over the last few decades in Labour Law developsientieveloped countries such as France.
kkkkkkkkkkkkkkkkkkkkkkkhhkkkkhkkkkkhhkkkkkkkkkkkkkkkkkkk kkkkkkkkkkkkkkkkkkkkkk

4.1.3.2.3The “Registering property” indicator

% To the question “What is the maximum number ofredn an (sic) normal workweek ?”, a French resgond
can respond with a huge range of correct answasrgein mind the limits established by law, foraexple
taking into account the "fixed day" device.
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As seen above, this questionnaire suffered abdeoat a lack of clarity in defining the unit

of measurement.

4.1.3.2.4The “Getting credit” indicator

Questionnaires relating to the two sub-indicatdPsibblic registry coverageand “Private
bureau coverageuse a very restrictive definition of resources iiaformation on solvency
(definition of Public Credit RegistrieandPrivate Credit Bureausindicating that in France,
there is no equivalent tBrivate Credit BureausThe fact of not collecting any "positive"
information on potential debtors (volume of assatspunt of remuneration, etc.), as done by
“Credit Bureausin the U.S. gives France — bearing in mind théniteon of the field — a
rank “zero”. This is not a matter of vocabularyt@nslation, but of partiality in the design of
the questionnaire, as this definition completelidga the responses. Without replicating here
the specific study carried out by A. Dorbec (20@®) the indicator “Getting credit” for
the “Economic Attractiveness of the Law" progrand goublished in the second part of this
works, one may refer to the fact that France is ttanked 11% out of 155 (Legal Rights of
borrowers and lenders (0-100): 3; the informatiodex in credit matters (0-6): 2; Cover of
the public register (number of borrowers for 10Qlts): 1.8; and especially cover of the

private register (number of borrowers for 100 agjuld.0).

In these last two sub-indicators tracking the conage of information registers, public or
private, the denominators of coverage rates ag@isurg, because they refer to the total adult
population. Of course, one can understand diffiesltin finding reliable statistics in
developing countries for business people. Furtheemahe individual company is a
particularly widespread form, especially in devahgpcountries. However there are doubts as
to their relevance, as the ratio should refer &ttitial groupn businesses

However, the solvency information market is higbtympetitive, given the existence of other
institutions. There are indeed numerous financahidases for which French operators are

second in the world!
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Bearing in mind this bias, which affects 50% of thesub-indicators comprising this
indicator, there is room to doubt that the rankingderiving from it is reliable.

4.1.3.2.5The “Protecting investors” indicator

This is undoubtedly one of the questionnaires irenehconstruction has bared the greatest
risks of leading to errors, both at the level ad thsponses as well as its encoding (see on this

last point paragraph 4.4 below). This is apparéstgaeral levels.

In relation to the construction of a questionnas@ne questions clearly show a bias in favour
of the Anglo-Saxon system. This can be seen ingogat in questions relating to procedural
rules applicable to the action of shareholders rejananagement bodies of the company
(“scope of discovery “questior’) These explicitly refer to elements from U.S. gdittional
procedure (and British to a lesser extent), whiomdt have their equivalent in Continental

Law.

More open to criticism, the construction itself thie questionnairg@revents rigorous and
exhaustive completioriThis is due at least to the fact that the infeesnbetween certain
sequences of questions are not taken into acceuhile, because of the peculiarities of
substantive Law, responses to some questions aditiomed on the previous responses. This

is particularly the case when there are severarapossible.

This is especially noticeable when it comes toghareholders’ interest in the liability of the
managing bodies (Question Shareholder redPes3he method of redress chosen by
shareholders will directly condition its effectterms of reparations or damages and sanctions
against managers. However, in France, this casdy stould give rise to at least three

different types of action: a criminal action on tieunds of abuse of social well-being; a

3 Useful probably in the construction of the subidatbr "Shareholder suits indexfor which France obtained
5/10.

% This part of the question seems to condition thle-indicator “Extent of director liability index’which
Counts for 1/3 and for which France got a scorg&/d.
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civil action on breach of management and finallgaacellation action on the grounds of
oppression of minoriti€&

However, if the questionnaire first asked the reslemt to list the different legal options
possible, it did not, as a next step, indicate hattype of legal recourse the other questions
concerning the procedure or the efficacy of saneti@ferred to. Properly speaking, it should
either be possible to respond in three differenysM® questions, leading to three different
codes, or the questionnaire should impose a typactibn. This second solution would
require the authors of the questionnaire to fideniify the different solutions available in
different national Legal systems which, which isaetky what Doing Businessavoids in

principle.

3 Action in relation to disregarding provisionsatig to “regulated agreements” is by its natumgtéd due to
specifications of the case study..
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4.1.3.2.6The “Paying taxes” indicator

A certain number of questions on the adversariakprand recovery, which in France offer a

large amount of guarantees to tax payers, aressat in the indicators.

Furthermore, an assimilation is made between th& Y&rational and modern tax, but which
assumes good accounting) and the turnover taxx avitéch is economically inefficient but

easy to administer.

4.1.3.2.7The “Trading across borders” indicator

Concerning the time necessary to export, all docusnare generally obtained through
simultaneous procedures, a fact that does not authelearly. Above all, the construction of

guestionnaires does not take into account thergggin of goods. This leads to a lack of
consistency in results. For trade with the U.S:.,eleample, and for the delivery of the same
documents (3 documents), the only document whiayhtriead to delay being the customs
document (the others being drawn up in the US)tithe is two days when exporting from

U.S. to Germany, but — according to professionalsi@pating in the working group — nine

days when exporting to France.

It must also be added that there exist harmonised ustoms documents within the
European community framework. More generally, the questionnaire omits the exisg¢ of

regional customs unions.

4.1.3.2.8The “Enforcing contracts" indicator

The group mainly formulated criticisms as to theecatudy.

4.1.3.2.9The “Closing a business” indicator

As with other indicators, drafting difficulties witquestions mean that they can be responded

to, in all good faith, in totally opposite ways.
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4.2 Very specific case studies

4.2.1 General comments on the hypothetical case studies

For each indicator, the hypothetical case studlesuld, according to authors d@oing
Businessreports, make international comparison more singplé give their demonstration

the appearance of universality.

However, this method is based in the first placetlom erroneous assumption that, in all

countries, the same legal instruments are usesstive identical problems.

Comparative law shows, on the other hand, thairtip@rtant thing is to study the sequence
followed by different legal cultures to achieveamparable result. Statistical rigour is also an
issue. In order for the summary indicator — whichl Wwe the result — to be statistically
significant in terms of theglobal capacity of the Legal system to encourage business
development, these case studies should rathentexlat reflecting the most commonly used
practices in each country (modal case) that deil avspecific operation. These cases should
therefore be different for each country to alsobémahe testing of local legal practices

alongside the theoretical model drawn up by the@stofDoing Business

On the other hand, the approach followedxing Businesdeads to two types of error,
which can be categorised as legal “parallax errofrke first, at a level inherent to domestic
Law, lies in the risk of concentrating the analysisa specific legal tool which does not take
into account the most common local practices onaaneral practice, due to the case study
proposed. It may happen that, by chance, the dasly €orresponds to a residual, even
unknown practice. On the other hand, it can redea tegal instrument which is subject to a
specific optimisation procedure, but which does goe a realistic image of the general
reality that the questionnaire is supposed to ceflehe situation of French Law, with respect
to the case study used for enforcing contractsl uhé 2006 Doing Businesseport, is
significant. Focusing on the recovery of an unpalteque, the case study in France

corresponds to a specific instrument, involvingitiaj which is particularly effective. Some
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advertent observers have asked whether the rdghliscassessment reflects the reality of the
Legal and judicial system in this matter: Canizad5).

The second source of errors is at the level of @ispns between countries. By orienting the
search for information towards a too precise casmeda priori, theDoing Businesseport
disregards “functional equivalent§* developed by the local legal system and which may

correctly be deemed highly effective.

Secondly, most cases express systematic bias wurfaef a precise legal solution. The
construction of these indicators clearly shows tBaing Businessonly measures the
discrepancy compared to a given model, sometimegrgphically identifiable, but mostly
totally abstract. However, we will see below thame theories that could underlie this
abstract model are the object of debate and nationmausly approved within the scientific

community.

As these case studies condition the responses &stigonaires,all responses are
intrinsically biased, by the indicator they originate from and finally the entire summary
indicator, as this is the means of ranking the 10ndicators. The "hiring and firing"

indicator" is most illustrative of this problem, casting doubt on its statistically

meaningful nature.

4.2.2 Comments by indicator

4.2.2.1 The “Creating a company” indicator

The case study reveals certain surprises when aechga practice. In order to neutralise
differences between countries, the company to bated is a Ltd. (or the most common form
of limited companie&®). Until Doing Busines2006, share capital was equivalent to 10 times
per capita revenue. For France, this representedhesalent (2005) of € 263,319, already

very high for this type of status. However, the @0fuestionnaire made a distinction, of

3" To use the term suggested by H. Spammann.
% This is one of the very rare cases where quesiicemare interested in the most common form obtsject
they are supposedly evaluating, leaving responderitientify this “modal” form (see below).
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particular interest in a large amount of developingntried®, between procedures applicable
to companies held entirely by nationals and thadd mainly by foreigners. However, this
still envisaged a Ltd. company, but with share @mf 200 times per capita revenue. For
France, the example therefore referred to a Ltchpamy with fully paid up capital of (2005
value) € 5,266,200. While this amount undoubtedly hitle impact on responses, it is clearly
totally unrealistic.

4.2.2.2 The “Dealing with licences” indicator

The case study presents several surprising, evad@dcal, elements. In particular it refers
to an industrial building (warehouse) with two stys and a relatively large surface (1300.6
sq.m). The problem derives from the fact that itoisated in the most populated city in the
country (thus Paris for France) (p. 4 of the questaire) while also being located in an
"industrial area close to a city" and without imnage neighbours (p. 14).

These two types of conditions appear contradictbhey are not relevant in the case of the
main European cities, especially Paris, where imigr building is very dense. Also, these
conditions seem largely unrealistic, as real egiates, in a large amount of capital cities, are
prohibitive for this type of city centre building.

Finally, and above all, the way of resolving thentradiction could influence responses to
certain questions, in particular the time takenotwain building permits. Whatever the
assumptions used to “neutralise” the influence egidlation of the protection of sites,
classified facilities, etc., this time can vary smterably if we look at a construction within a
capital city or its industrial suburbs. The samel&s if, according to common sense, the
respondent uses the second case. The assumptiding cdse study most commonly imply

that the land is located in an industrial areasalyefit for the purposé.

39 But does not appear to have been repeated irDiie Questionnaire.
“0 For this reason, the period of 6 months indicaterance for connections to water and electriniggworks is
absurd, whether in an industrial suburb or withemi®itself...
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4.2.2.3The “Hiring and Firing” indicator

The most illustrative example of the biases thaghnhderive from the construction of the case
study is surely that relating to Labour Law (“hgimand firing”). There are several surprises

here, French Law being, in a general matter, heatidmatised.

The case study relates to a male worker, belongginfpe dominant race and religion (...).
Married to a woman who does not work, father of whidren, and having worked for 20

years full time as an employee in a company with @@ployees.

These conditions attest that the scope of appicdias little to do with the reality it is meant
to assess, especially in developing countriesxdtueles independent enterprise, widespread
in these countries where salaried workers areemtmority. The description of the family of
the employee, which is clearly aimed at neutradjsi but is this a valid international
comparison? — the effects of national legislatiarfamily contributions, does not correspond
to the reality of numerous developing countriegwen developed countries where it is now

normal for women to work.

He works in manufacturing. However, this disregamsier 60% of the active population of
developed countries, which work in services, pedgishe sector in which applicable Labour
Law is the most varied and where the rhythm of wevirking hours, seasonality) is without

doubt the least standardised.

However, there is a more serious problem. The agliprecision of race and religion has the
effect of omitting all legislations protecting agsi any discrimination and therefore litigation
and related actions. If the United States is rarikeDoing Busines®n the sixth position for
this indicator, one of the biggest fears for an Ao employer however is a claim for

discrimination. Can one thus assert that it isagy o fire in the United States?
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4.2.2.4The “Getting credit” indicator

One of the four sub-indicators “strength of legghts of borrowers” is based on a case study.
Although this is not necessarily determinant atheoreliability of this sub-indicator, it can be
noted that the case is not representative. It cosdbe hypothesis of a purchase of equipment
for the sum of USD 283,500, although this type @fiipment is generally leased and is not
subject to such investments. Besides, leasing-oippatent interestingly is analysed for
another indicator, relating to “Creating a company”

4.2.2.5The “Protecting investors” indicator

We will only mention the relative inconsistency thfe presumption that the transaction
envisaged in this case study relates to the noactality of a buyer company: the purchase,
by an agricultural and foodstuffs company, of &fflef trucks. Undoubtedly, this mention was
conceived with the aim of clarifying that the antquestion is notab initio, an abnormal

management act.

4.2.2.6The “Paying taxes” indicator

The case study has the following biases:

* It counts only charges but not tax benefits thatdbmpany profits from (and which
has only been running for 2 years). The case tbeyafisadvantages systems with a
lot of exemptions;

» The sale of land after 2 years is not consistettt this case study and disadvantages
certain countries which distinguish between shard long-term capital gains, or
which reserve a specific regime for corporate ehgains (the case of France where

capital gains are taxed as income tax).

4.2.2.7The “Trading across borders” indicator
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The operation used for this case study seems velatsuitable for effectively neutralising
divergent legislation in relation to the goods whare the object of the trade and which may
belong to three categories, at the choice of redpmais. On the other hand, the case only
designates — alternative — criteria in order tonidg the port in which the loading and
unloading will take place, in other words where trmsstoms formalities will be compleféd
However, for landlocked countries (a large amourthe ranked countries), this information
is determinant, whilst the import port can vary eleging on the category of goods envisaged

for this case study.

4.2.2.8The “Enforcing contracts” indicator

Until the 2007 questionnaire, the case study usedtife enforcement of contracts was
conceived following the legal procedure for recgvera cheque without provision (using the
same approach as Djankov, La Porta, Lopez de Sila8bkleifer, 2002). However, this
example is of little relevance in numerous coustidere the fact of not honouring a cheque
is an imprisonable offence: this is particularlyis®ustralia. Consequently, the time and cost
for recovery of an unpaid cheque has no relatioth& efficacy of enforcing contracts: a
criminal penalty may be sufficiently dissuasive fot), even if it co-exists with more serious
methods of enforcement. Debtors will thus preferuse other methods to avoid their
creditors.

4.2.2.9The “Closing a business” indicator

The evaluation of legislation on company failurebigsed on the case study of a hotel
managed by the company “Mirage” belonging to a Wiander, who runs the goodwill and is
the owner of the building. In relation to this castedy, there are two equally important

comments to make.

*I The closest poror the most commonly used port by companies in thentaith the most inhabitants in the
ranked country.
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Firstly, and quite unexpectedly, the case studgrgefo one of the most tragic failures in
Australia’s recent history: the collapse in 1988 thé Quintex Group, in particular its

investment in a hotel complex referred to as “Méag **

More seriously, in France, such a case is very l@eause adopting the legal form of a non-
trading real estate investment company rather Iéadisnitation of risks in case of failure.
This contradiction points out the limits of the eastudy method, when the latter is not

orientated at the most common national legal presti

4.2.2.10 Conclusion on case studies

These examples underline the risk of using cas#iestuvhich have little in common with
local practices. This risk exists at two levelstioé analysis: statistical and legal. From a
statistical point of view, the authors of the reéptid not indicate how these case studies were
selected: the method, the mode (the most frequaseé @n absolute value) or minimum
(marginal cases) practices they are supposed ¢éssaddowever, this position leads to widely
differing interpretations from a statistical poioit view. A rigorous statistical work would

imply basing the case study on a modal case typidalkal practice.

From a legal point of view, the fact of using aeatudy does not make it possible to report
on the diversity of solutions permitted by eachoral Legal system. ThuBoing Businesss
limited to assessing the gap that separates cadiestwhich reflect an idealised legal status
— or perhaps the Legal system that the authorarend the legal system of each country.

The reasons for such diversity should perhaps bhghipand théoing Businessinderlines
this, in phenomena opposed to stable economic grawe legacy of Legal traditions, pure
opportunism, predatory behaviour, etc. Howeversameral ways this diversity is a way of

effectively dealing with the specific social anceomic aspects of each country.

2 See: R. Grenning, “ Smiling Villain™http://thecouriermail.com.au/extras/og/book10skiasel (visité 5-05-
06)and C. A. HoyteAn Australian MiragePhD thesis, Griffith University, 2005, 435 p.
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Finally, the real problem — as all comparative Eecialists have realized for years now — is
to identify the different ways in which a questican be dealt with by different legal systems

in different countries (we will look at this questilater on).
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4.3 Administration of questionnaires

4.3.1 The quality of the sample group

The combination of a partnership with an internaionetwork of law firms (Lex Mundi) on
the one hand with, questionnaires based on verplsifgase studies”, on the other hand, was
supposed to ensure both, ease of comparison oftgemud maximum proximity with real
business life. Paradoxically, there is room to dahits. Errors are even more possible as
some questionnaires contain qualitative questiomd i@volve value judgements. Thus,
without contesting the individual professional \v&alf each respondent, it should be observed

that the administration of questionnaires is alseroto criticism in several aréas

Firstly, the recipients are a heterogeneous gralthough mainly legal experts, it should be
noted that for certain indicators or certain comstr the list of recipients includes
professionals from different sectors (architecisstems agents, etc.) and members of the
authorities. Their presence could be a useful cempht to the legal experts questioned.
However, these additions are not systematic: thgplaquestioned is not homogenous among

all countries.

In second place, the lists of legal experts wheeiker questionnaires shows that they are
generally members of international firms, normajgneral lawyers and involved more in
consultancy that day to day proceedings and casbkgh are the main object of this
evaluation. However, errors are more likely in teatne questionnaires contain qualitative

guestions and value judgements.

This presumption of error is compounded when ongenies that the list of recipients of
guestionnaires shows a low proportion of membersrghnisations uniting members of a
specific legal branch, with the absence of legafgssionals other than lawyers, even if they
are organised in a professional society. Thuspbat sample of 23 member countries of the

Union Internationale du Notariat Latin (UINL), wieethere is an organised notary public

*3 These comments apply to the list of recipientachied to successive Doing Business reports. Itlghou
however be borne in mind that some recipients didaish to be included.
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profession, only two names were recognised by fh@ifessional authority for the indicator
“creation of companies”, and three for the indicétegistering property*.

Finally, when it comes to giving questionnairesualdative dimension, we were surprised
about the very low importance given to magistratethe sample of recipients, despite them
being perfectly placed to judge the implementatbhaw.

The sample questioned therefore is not, from atpafirview of skills, representative of the
object thatDoing Businessvishes to measure — the legal acts of the dawayoide of

companies.

In third place, it is even more disturbing that thember of recipients by country and by
indicator has been reduced (from two to no mora traf a dozen maximum per indicator for
France). It is true that the methodological notedidate that théoing Busines€arries out
verifications based on survéys However, the rules for resolving any conflicte arot

mentioned.

However, fourthly, the identity of some recipientay give rise to questions. In the absence

of an exhaustive verification, we will look only tie two following examples.

On the one part, from a functional viewpoint, fbe 2006 report some national authorities of
legal professions questioned by the UINL could m#ntify the professionals listed as

recipients of questionnaires for their couritty

On the other, the list of recipients in France floe 2006 questionnaire "Dealing with a
licence" shows several surprises: two of the faaipients are listed as belonging to the
Ministry of Social Affairs, Work and Solidarity, @luding one which does not appear

“4 See: Conseil supérieur du notariat, as mentioeéut®

> Multiple interactions with local respondents to clarify pui@ misinterpretations of questianteractions”,
DB 2006, p. 77.

“ This point seems to have been rectified for 2007.
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necessarily responsible for planning [*vf his is undoubtedly a typing error, but means tha
the questionnaire was only filled in by two recipig*®.

These criticisms show that the authors of reports éwve not made available the resources
to carry out a statistically significant study. Also they indicate themselves that the quality
and representative nature of the sample are natrampf®. However, it is more worrying that
they aim to make objective comments and not matieations of the perceptions of a clearly
designated group in the report, which, by the weguld therefore need to be homogenous.

Also, we will see below that there is a false sasfsgecurity from a literal reading of texts.

4.3.2 Accounting of results

Also, in published data, we did not find any indioca as to how missing data were processed.
If these were included with “ ... " their statisticarocessing for the construction of the
general indicator was not specified. However, itasy different to assign to a country, where
data are not available, the ranking “0" (whichnsexcellent ranking) or the ranking 155 or an
average ranking. Bearing in mind the constructidntr@ summary indicator, even the
neutralisation in each partial rankings of coumstfdth missing data does not make it possible
to calculate the summary indicator. Undoubtedlyis thas occurred for several small
developing States, which are missing some dataijviag good general marks.

4.4 Coding: the great difficulty of precisely specifying relevant
legal variables

Assuming that questionnaires were drafted in suetag as to minimise subjectivity and

difficulties of comprehension on the part of reeiiis, so that the case study is both, relevant

*"The DAGEMO (General Administration of Service Mogieation Management)

“8 Including a British architect established in Fransurely able to understand the questionnaireinbrelation
to whom it should be asked whether his practiceural Normandy is not behind a serious error ircaalting
time taken to install networks, meaning that sadldator is irrelevant for France.

*9“Having representative samples of respondentstisn issue, as the texts of the relevant lawsragdlations
are collected and answers checked for accuracy”20®5, p. 77.
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in the country in question and corresponds to tlestncommon case, and finally that the
sample of respondents is relevant and represeatativnew difficulty appears in the

interpretation of their response, especially indbding of response$

This is where one may observe one of the most itapbtimits of Doing Businessvhich
depends concurrently on the quantification method @n the quantified object: Law. This

limit is in fact inherent to the method preparedLiysV to law.

Three of the ten indicators are constructed on the basis of eight “sub-indisit(see table

in appendix 4), which themselves represent in t@&% of the final ranking. Depending
either on responses to the questionnaire or thtedkanalysis of the law?, they record the
presence or nature of provisions in the national tizey are assessing in order — according to
the authors oDoing Business- to establish the economic efficacy of Law. Tisisecorded

by coding, most commonly 0 or 1 (the provision meluded in national law), but also

occasionally following a broader ranking system.

First, we should remark immediately that the ainthefse types of sub-indicators evidently is
to evaluate the gap between national Law and thtenam theoretical Legal structure
according to the DB team. Through constructionythee therefore most likely to show a

structural bias, as opposed to certain sub-indisattnich merely give a result (see below).

This bias may be in favour of a Legal system, faareple the American accusatory system.
Thus, for the sub-indicator “shareholder suits Kidéself counting for 1/3 of the indicator
“protecting investors”, one of the variables isntiked by the following code: “Plaintiff can
request categories of documents from the defendahout identifying specific ones (0=no,
1=yes)". This question refers explicitly to the Amean procedure of “discovery”. In this

context, practice tends toward “boilerplate disecglethe lawyer proceeds by document type,

%0 See for the indicator “Anti director’s right indéXrom LLSV 1998 and 2005, the rigorous analysisried

out by H. Spammam, who the authors wish to thanlpbinting this out - Spamann 2006).

*L“Hiring and firing”;"Getting credit”; “protectingnvestors” (in full)

*2 the protocol of using either questionnaires otuakanalysis, or a proportion of both s not spedifn the
technical appendices of Doing Business reportgemx by the mention that questionnaires may be
supplementary (see above). This would however bérgrortant parameter in identifying potential bias
interpreting the nature of the law.

Attractivité Economique du Droit
Bureau 101 B & C - Batiment F UFR SJAP - Université Paris 10 Nanterre
201 Avenue de la République 92001 Nanterre Cedex
Courriel: aed(at)u-paris10.fr



Research program 48
“Economic Attractiveness of the Law”

requiring the production of documents within a verige field and which are practically
unidentified. This practice significantly increasassts without obtaining interesting results,

and numerous American commentators have complaibedt it: Olson (1991).

This bias, however — undoubtedly the most comman-enould also be theoretical, referring
clearly to an assumed economic model, which isneatessarily an object of a scientific
consensus (see below). This is the case, for exampth questions that are used in the
construction of the sub-indicator “Strength of leigaex rights” which is one quarter of the

"getting credit” indicator.

Beyond the bias that questions might induce in davaf one specific Legal model, the
difficulty of the coding method implemented sinbe tbeginning of the LLSV works results
from its application to Law. The qualification thathors attributed to the responses or textual
analyses can cover several realities, which, indeedrespond to opposed realities — a
problem that economists describe using the coraféjspecification of variables".

This method is both, easy to use and effectiveuantjfying physical or material data (“Do
you have a car?” Yes/No, etc.). As was demonstrayetl. Spammam, Law is particularly
unsuited to this type of analysis, which would riegua considerable amount of work in
identifying sub-cases that might arise, or différéggal methods used to respond to an
identical question. Coding in effect means carrying a true “assessment”, in other words,
going back to Legal doctrine; looking at specifioyisions or a given situation, in an abstract
and predefined category. This category can resuth fa range — or all — of substantive Law
sources: legislation, regulations, professionaltstegsoft law, codes of conduct, etc.);

jurisprudence, even academic doctrine, habit oityqu

Unlike in legal assessment-operations, the autlwrdDoing Businesshave made an
interesting attempt for an “economic ranking of Laf@llowing categories of economic
behaviour predefined by their analytical model. Egample, for the indicator “protecting
investors”, see Djankov La Porta and Shleifer. 800
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However, as to the first point concerning the Leggalrces used, tH2oing Businessnethod

is not very precise in identifying the tools usedrtake this assessmeht

Above all, as H. Spammam showed for another indidatroduced by the LLSV school, one
may fear that variables are too non-specific. T@@ding of responses according to this new
"assessment” method, more rigorous and detailedsgvery different results to those of
LLSV, both from a point of view of the performanoé each country, as well as of the

meaning of the new recoded indicator.

The same type of analysis can here be applieddntifgt the required transformations of
Doing Businesgjuestionnaires and their interpretation in orderobtain a more rigorous
coding. To use this criticism constructively, onayrask whether it is possible to carry out a
full "recoding” for all 155 countries of all "oca@nce” sub-indicators”. However, these
attempts of recoding do not guarantee the relighai results. Basically it is clear that it is

necessary to improve the method, starting withctireeeption of the questionnaires.

It is thus necessary to first draw up a type oftgrol for assessing Law, specifying at least
the following points at several levels:

- The nature of the Legal sources included in théuetian;

- The assessment (0, 1 or “data unavailable™?) ofipians that go beyond mandatory
public provisions, such as those which, withoutliexfy permitting a behaviour, are
optional and leave open the option of recourse ulosigliary Legal sources (in
particular articles of association or internal camp rules). Resolving this question
thus involves detailing all sub-indicators depegdon the nature of the provision
which leads to the economic behaviour subject sduatior*:

- The appraisal of the force of non-legislative sesrdrom jurisprudence (for example:

from what level, indeed what repetition is jurispence deemed to impose the

%3 The 2006 report mentions only: company law, givibcedure codes and stock market regulations: tiie
come from a survey of corporate lawyers and aredas company laws, codes of civil procedure acdriées
regulations.” (DB 2006, p. 84).

> This preliminary specification work is similar, tbfollowing a different approach, that of comparatiaw
experts who, starting from the substantive law tjoergo be resolved , are interested in the difiengays of
achieving this. semfra.
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measure in question?) or doctrine (majority deai®id hat distributed in the most
authoritative legal reviews?);

- The appraisal of the reality of the implementatdithese provisions (should one code
differently a country in which the provision exidtsit is never used for an extra-
judicial reason and a country in which there issooh text?y.

As underlined by H. Spamann, the choices made nvitie context of this protocol should
rigorously follow the pursued objective, that issty correspond to the hypotheses it seeks to

reflect.

It must be admitted that it is far from being imgde to thusly improvedoing Business

methodology. In practice, this would neverthelesguire the establishment of such a
protocol, which does not seem to exist at the mitas®ment, and then to almost completely
remake the study, with an in-depth restructuring qufestionnaires and interpretation

methods...

These observed difficulties of variable specificati are the basis for the criticisms made of
Doing Businessvhen it comes to defining the object measured,vetnidh are often made by

Legal experts.

5 What to measure? Limits on the object evaluated by
Doing Business

Doing Businesgeports deal with a challenge that is both, exgitand vital in terms of
economic development: measuring the efficacy of .L&ws therefore necessary that the

object of the measurings are both, relevant aratoigsly and objectively defined.

Here also it is possible to make criticisms of thethodology adopted byoing Businesst

all stages, even though giving rise to interesgirgplems of method or analysis.

*5 This point gives a technical illustration of thealission below on the field of law which is evaéh
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5.1 The object of the evaluation: the construction of indicators

5.1.1 Indicators which create a confusion between data of different types

Once the data has been correctly collected andaugty coded, it is still necessary to
construct relevant and coherent indicators in otdecorrectly describe the phenomenon it

seeks to measure.

When analysing a phenomenon, economists generaitinglish the ex-ante analysis (for
example the anticipated variation of a certain mamonomic aggregate according to the
theoretical model proposed), from the ex-post olzem (for example the variation observed
in such a variable and its impact on the aggregatdysed). In general, the two approaches
must be combined, the second phase allowing theriealgest of the validity of hypothesis
formulated in the first phase.

In terms of the evaluation of the efficiency of Lathis distinction is even more important.
The ex-ante evaluation of the efficiency of Law particularly related to measuring
transaction costs that a Legal system might impmsecommercial transactions. Ex-post
evaluation is interested in the real effects of,ld&aring in mind, in particular, the real
conditions for implementing Law: the execution loéit obligations by the parties, litigation,

etc.

From the perspective of this distinctiddping Businesseports are ambiguous. On the one
hand, the quasi-taylorian calculation of time andtés an ex-ante evaluation method. On the

other, the interest in the litigious execution ohtracts refers more to an ex-post approach.

However, the construction of the 10 Doing Businadgcators is itself open to criticism to the
extent that they often combine several types afrmhbtion which are not comparable and

may therefore not be added. This confusion maydbegived at three levels.

As argued above in the analysis of questionnasesie indicators combine objective data

with perceptive data.
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Also, some contain two types: structural data aesult data. This is the case with the

indicator “Getting credit”.

It adds:

* Elements expressing structural data: sub-indicatStsength of legal index” and
“Depth of credit information” including only occwnce indicators of certain legal
concepts;

» Elements of result: the rate of coverage of thdtgapulation by private or public

financial information offices.

The same remark can be applied to the item “Enfgra@ontracts”, which contains one
structural element (the number of procedures) anelaat one result-based element: the cost,
which includes legal fees when a lawyer is mangabormerely usual. The indicator for time

is likewise ambiguous and can be considered asdicaitor of results.

However, the combination of these types of elemenit® way makes it possible to draw any
conclusions in respect of the object of the evadmatin particular the theoretical model

proposed®.

5.1.2 Paradoxically, the calculation of procedures does not take into
account to degree of complexity

Adding together all procedures, they are assigriesl dame “weighting” in terms of

complexity, without time or cost necessarily bemgorrective in this matter. For example,

% As an example, let’s assume that for “getting ittedie have two countries A and B. The first, coymA, has
the ideal legal framework according to the undedytiheoretical model of the authors of DB: it is &l 55 for
the two sub-indicators “strength of legal indextdidepth of credit information”. For reasons outsithe legal
system (for example under-development of mean®woicunication, an underdeveloped banking system, etc
it is last for the two sub-indicators referringdoverage of the adult population by credit reggstrilts overall
ranking for the indicator is therefore average:1BB. Let's assume that country B is in exactly dpposite
situation: absence of required elements in its &rlmgal framework (and therefore 155/155 for thst ftwo
sub-indicators), but total coverage of the popatatby credit registries (1/155). The two countriedl be
equally placed.
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the item “Creating a company” accounts, in the aals&ermany, in the same way for an
address declaration and the use of a notarised act.

5.2 The object of the evaluation: the nature of the law

5.2.1 Law or alegal patchwork?

The general ranking is based on the addition ofrtditators, the choice of which should
normally be the result of a rational approach, emted with the objective of the composite
indicator: understanding the capacity of the leyatem to encourage the business climate.
For most of the indicators, the reports explain wgt@nomic relationships a specific
indicator is supposed to capture, as describeaemackground papers. However, very little
is indicated as to the relevance of the selectfdhe10 indicators. The sample of indicators
then appears rather as the juxtaposition of tetighanalyses of the same legal system.

Of course, to carry on such an ambitious proje¢hasppraisal of the quality of Law
necessarily involves arbitrary choices. Such pnognaay in fact only develop by stages, and
even the construction of such a huge databaseastansive job. Either the choice of
indicators made by theoing Businesauthors derives from such technical limitationslata
collection and the results of the analysis shollg e published with grelatimility.

However, we have seen to what extent the conclaabthe reports were normative. Or the
first ten indicators should be chosen as the mgstfeant to capture the daily operation of a
business in order for the composite index to beiagnt. In this respect, one can doubt, for
instance, that the “Protecting investors” indicataptures an aspect of the daily operation
relevant for an average business in all 155 coemtrnder review.

However, if indicators should base a judgementhert‘tuality” of Law, they should in the
first place give an image of the applicable legatam.

5.2.2 Law or administrative procedures?

As we mentioned above, the “time and motion” metbbédoing Businessnainly involves
calculating the time and cost of the different ssagecessary to carry out a given economic
transaction. In realitypoing Businesgxamines rathesdministrative proceduresnposed by

a legal framework on business people. For the 2@@brt, seven partial indicators were
drawn up following this “Time and motion" methodurding for 28% of the final mark. In
2006 they counted for 46% of the final ranking.
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This is hardly surprising, given thBioing Businessnvestigates the forms of regulation that
encourage economic growth and those that hind@&Bt2006, p. ). Here, one is confronted
to the ambiguity of the term “regulation” in Engjflislt includes both the rules applicable to

companies and the process by which the authogpely these rules.

This point has been subject to particular criticisynFrench Legal experts, in particular when
the first report, that designated more specificéiig influence of the origins of the legal
system, was released. To a certain extent, théseistns are a proof that it is difficult to
judge the quality of Law alongside administratiassles that might be imposed by nitpicking
bureaucracy: Tavernier (2005)

However, we need to look at this critique again anderline the limits to analysing these
indicators of the complexity of Legal procedures (@hen favourable, and for some of them,

“productivity of the legal system”) regardless loétsubstantive law implemented.

On the one hand, certain purely administrative @doces can correct imperfections in
substantive Law, enabling a better applicationaohe.

On the other, some procedures have their own imgit efficacy, which can also be used by
economic analysis todls

5.2.3 Law in books or its application? De jure vs. de facto

Doing Businesseports refer above all to the evaluation of teatsl only marginally take into

account its application by jurisprudence.

Doing Businesseports evaluate Law as it is written in textsg aot as it is applied, with

more or less zeal and spontaneity by the main ptaype they responsible for respecting it or

applying it.

" Thus, the publication procedure in legal gazetsdating to company creation, often criticised bypify
Business reports is a factor behind reducing tiemagetrical nature of information among economicrdge
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Doing Businessleems that implementation mechanisms are commailh tigpes of contracts,
and all commercial transactions. Thus it only lo@kditigation on two occasions: mainly,
through the item "enforcing contracts” which covérs entire aspect of the Legal system;
and, more marginally, through the item “protectimyestors” — to the extent that the
characteristics of the litigation relating to miitprrights are integrated into the indicator (cf.
table 1).

In relation to the indicator “Enforcing contractsfie Doing Businesseport proceeds as if the
efficacy of the litigious procedure could be fulgsessed through procedures applicable to a
single type of economic operation: the recovergmtinpaid cheque.

In relation to the indicator "Dealing with licenesiothing is said in relation to appeals
against rejection of building permits. However, this respect, the existence of an
administrative jurisdiction, with summary jurisdart procedures, enables the investor who is

the victim of an arbitrary administrative decisionenforce his rights, rapidly.

However, the observation on Legal frameworks, inipaar commercial and business Law,
shows that the more sophisticated the frameworg, rtiore specific the implementation
mechanisms®. To a certain extent, this diversity of implemeimta mechanisms may also be
the cause of inefficacy and could comprise a vadason for seeking informality. However,
this aspect is in no way consideredbging Businesswhich thus ignores a large part of its

own subject.

Also, Doing Businessxpresses a paradoxical bias in favour of Law flegislative or
regulatory sources, however judged more difficalatiapt to than contracts or jurisprudence.
The questionnaire relating to Labour Law is a patérly good illustration of this bias. The
first question, on updates (“has there been a ahanthe labour law or related legislation”) is
of little relevance as it seems to refer only te thodification of texts. However, what it looks

at, is not so much the modification of texts thaacpices and the interpretation of the text by

%8 |n this respect, France finds itself in a ratHattéring position in relation to this item, preeiy due to the
existence of a specific and speedy procedure heigntervention of a bailiff.
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the players concerned. Also, the concept of Legaflofm" should not be considered as a

reflexive, incremental process, but as a stochadiscontinuous mechanism.

5.2.4 Law or its real practice?

Time and motion type methodology (time and motisegks to report on the practice of Law,
i.e. the way in which jurisprudence or Law is ipieted, the probability and effects of
conflicts of Law, or the attitude adopted by ecoroagents faced with this complexity in

order to speed up their transactions.

In avoiding this aspect, reports did not deal wihth important question of the predictability of
law, in particular litigation, a dimension that édie unfavourable to Common Law systems,
and even more so to countries which ugerg in civil and commercial litigation. This is

definitively the whole problem dégal securitywhich has remained unobserved.

5.2.5 Law or its effects?

Finally, as the “Time and motion” approach mainkakiates the productivity of a Legal
system, it ignores the effects of Law, in particiylaall positive external effects that are
produced by norms and their implementation mechasmisLaw in general, including
implementation procedures, in DB reports is neveysgnted as what is was originally
conceived for: reducing uncertainty, conflicts,.élT particular, and this is surprising for
works produced by economists, the extent to whiehta;m Legal instruments favour

competition is not taken into account.

5.2.5.1Theoretical assumptions that lead to debate

On numerous occasions, the authorsDoing Businesdase their method, but also their

recommendations, on a unilateral presentation bbatds on economic theory.
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On solvency information regimes (“Getting creditdicator), the economic model underlying
three of the four sub-indicators including thisigador is based on the idea that "positive"
solvency information is more favourable to the depment of credit. The same applies to
comments on the report. However, this assumption i way uncontested by economists,
as shown by the report drawn up by tBednomic Attractiveness of Law” program By Dorbec
(Dorbec, 2006).

Likewise, concerning the “hiring and firing” indica, the problem of firing without reason
for example is ambiguous. The underlying assumptiddoing Businesseports here favours
flexibility, which is understood to be brought abdy the possibility of firing without reason.

If a positive effect on the financial position afrapanies may be obtained on the short term
(in terms of speed, deadlines, number of procegiuties is not necessarily the case on the
long term. The question is extensively discussethivithe economic community. This
discussion must integrate the negative effectsoof nuch turnover on the quality of
manpower, social conflicts, etc. The debate hagelgrignored the fact that certain
procedures implemented by protective Labour Lawiesgs may have beneficial effects, in
particular on productivity. Only one footnote ongpab, p. 26 of the 2006 report mentioned
this point®,

Also, the complex relationship between procedur@eeof firing and possible rate of

litigation potentially generated by a dismissahat taken into account.

**|LO (various years). Economic studies show thhe tpresence of such fundamental rights improves
productivity.”
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6 Conclusions: rank or measure?

At first sight,Doing Businesseems to be undertaking a difficult job: rankirephl traditions
(Doing Busines2004) and States according to the “efficacy” of #conomic and legal
environmentDoing Busines2005 and in particular 2006).

As we have discussed elsewH8rB®oing Businesseports have the merit of drawing attention
to two questions that are fundamental to econorei@ldbpment in all areas: on the one hand
the effect of Law — and more generally Institutionsn economic growth; on the other, the
fact that Law and regulation, like all public pglignstruments, should give rise to an

evaluation that also takes into account their enno@ffects.

Concerning the first issue, one needs to notedgbahomists, but also legal experts, did not
wait for the team of M. Klein and A. Shleifer toeltify the link between Institutions and
economic growth (it suffices to observe the exulawmry development of "Law and
economics” and "Neo-institutional economy” schoofsthought existing since the mid
1960s).

Also, all methodological criticisms developed supsntly show that this evaluation work
must be carried out seriously and aopriori. Of course, error corrections, when brought to
their attention, are, according to authors of dasals, immediately distributed on tBeing
Businessvebsite, as is usual for corrections of officiahtstics and macro-economic
aggregates. However, one should keep in mind treget are reports: tHe2oing Business
work relies as much — or even more — on commentoradigures supplied. On the other
hand, the 2005 and 2006 reports were presentech apdateof previous reports for the
indicators already present: literary developmentsitioued to be based on previous
guestionnaires and the general ranking does noh $seehave been permanently modified,
beyond error corrections. In any case, these dmrec have not been accompanied by

publicity equivalent to that for the initial rankjn

80 See C. Ménard and B. du Maraisentioned article
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In summaryDoing Businesseports show that it is easier, although also nsageerficial and

finally very debatable, to rank countries — if h@fgal systems — according to an ordinal base

than to measure the partial effects of specific dlegstruments before comparing these

effects on an international basis. This is the past of the “Economic Attractiveness of Law”

program.

The interest in the debate launched by the workld#®V and Doing Businesgeports is

obviously related to the future development of sbstciences. These developments should

operate in several directions:

Fine tuning, alongside the scientific community,aofigorous methodology, clearly
presenting protocols for technical options accepteddevelop Comparative Law
databases, with the aim of enabling a quantifieterimational comparison of
characteristics or effects, of implemented Legatruments. At least, such a protocol
should make it possible to improve existing databablevertheless, there is room for
doubt that, bearing in mind the intrinsic limitsp@sed in this study, it will be easy to
improve the quality of th®oing Businesslatabase without redoing a questionnaire
campaign in depth;

On the longer term, the development on an intesnatilevel of common statistical
standards, which differentiates indicators basedloserved phenomena and not on
responses to questionnaires. Only these statistits enable a homogenous
observation of certain phenomena linked to the atpmr of Law;

In any case, develop the comparative analysislafioes between Law and economy
proceeding rather via monographs identifying theiglaeffects of Legal instruments
implemented in each legal culture, and then comparhese effects on an
international basis. This is the method developgethk "Economic Attractiveness of
Law" programme;

Finally, analyse in-depth and rigorously the questof “Legal origins” that was
initially at the centre of th®oing Businesgroject. For this, it is also necessary to
support a real research program without any palitmr ideological assumptions,

which would study identifying the impact of socald cultural details in interactions
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between Law and economy, bearing in mind, for exantpe specific details of the
Arab-Muslim, Russian, African or, as did the “Ecamo Attractiveness of Law”

program, Chinese legal and institutional cultite.

61 See the upcoming study on “Processes on the chibitke applicable legal system: determinants, ahoi
criteria, transition costs, etc.: the case of prgplaw in China”.
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Appendix 1: List of participants in the working group
[To be completed]
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Appendix 2: Doing Business 2006 ranking according to the summary

indicator of “ease of doing business”
[See file DBRankingsByltem(Ct'd)Excel.xIs]
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Appendix 3: Ranking of the 25 EU countries according to the

summary indicator of “ease of doing business” and partial indicators
[See file ClassementUE25.xls]
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Appendix 4: Table: specifications of Doing Business Report

indicators
[See file TableIndexConstructionDB20065-05-06.xIs]
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Appendix 5: Explanatory power of the "ease of doing business"”

summary indicator
[See file TableExplanatoryPower.xls
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